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Per Sanjay Garg, Judicial Member:

The present appeal has been preferred by the assessee against the
order dated 28.02.2019 of the Commissioner of Income Tax (Appeals)-

Patiala [hereinafter referred to as CIT(A)].

2. The assessee in this appeal has taken following grounds of
appeal:-

1. That the order of the Ld. CIT(A) is bad in law
and facts of the case.
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2. The Ld. CIT(A) has, without appreciating the
facts, submissions and evidence placed on record,
erred in sustaining the addition by computing the
income of the assessee in accordance with the
provisions of section 50B of the Income Tax Act,
1961 on sale of movable and immovable assets of
the assessee.

No one has come present on behalf of the assessee despite notice,

hence, we proceed to decide the appeal after hearing the Ld. DR.

3. A perusal of the impugned order of the CIT(A) reveals that the
same is same is a non-speaking order. In this case, the original
assessment was framed u/s 143(3) of the Income Tax Act, 1961 (in short
'the Act') on 28.12.2012 at the loss of Rs. 15,91,97,525/-. Thereafter,
the Ld. CIT, Patiala exercising his revision jurisdiction u/s 263 of the
I.T. Act vide order dated 27.3.2015 set aside the assessment order and
restored the matter to the Assessing Officer with the direction to
compute the income of the assessee on sale of movable and immovable
assets in accordance with the provision of section 50B of the Act after
affording reasonable opportunity to the assessee. The Ld. Assessing
Officer as per the directions of the CIT, Patiala completed the
assessment afresh at a net business loss of Rs. 1,62,69,923/- and long
term capital loss of Rs. 1,03,29,623/- treating the transaction as slump

sale as per the provisions of section 50B of the Act.

5. Aggrieved by the order of the Assessing Officer, the assessee

preferred appeal before us.
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6. Details submissions were made before the Ld. CIT(A) by the
assessee. However, Ld. CIT(A) without considering the submissions of

the assessee dismissed the appeal of the assessee observing as under:-

“The Ld. CIT Patiala has vide order u/s 263
referred supra given a clearing finding after giving
the appellant an opportunity to be heard in Para 6
and 7 of the order that the transaction is clearly
covered u/s 50B of the Act. This office cannot sit on
the judgement on the order of the co-ordinate
authority i.e. CIT, Patiala. The appeal is directly
against the treating transaction the slump sale. In
view of the above ground of appeal of the appellant
is dismissed. It is ordered accordingly.

7. In our view, the Ld. CIT(A) has failed to exercise the appellate
jurisdiction in this case which he was supposed to exercise. There is no
question of sitting in appeal by the CIT(A) over the order of the
Commissioner of Income Tax passed u/s 263 of the [.T. Act. The Ld.
CIT vide his order passed u/s 263 of the Act had remanded the matter to
the Assessing Officer to pass the order afresh after giving an
opportunity of hearing to the assessee. Under the circumstances, the
issue had not concluded by the Ld. Commissioner, rather, the matter was
remanded to the Assessing Officer to consider the matter afresh and also
consider the submissions of the assessee relating to the transaction in
question as to why the same be not treated as slump sale. The assessee
made submissions before the Assessing Officer which were not accepted

by the Assessing Officer, against which the assessee preferred appeal
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before Ld. CIT (A) and made detailed submissions as have been
reproduced in the impugned order of the CIT(A). However, Ld. CIT(A)
has neither considered nor discussed any of the submissions made by the
assessee before him. The Ld. CIT(A) has dismissed the appeal of the
assessee holding that Ld. CIT in order passed u/s 263 has already
considered the issue. As discussed above, the Ld. CIT(A), in fact, has
failed to exercise his appellate jurisdiction and to decide the appeal on

merits after considering the submissions of the assessee.

8. In view of this, the impugned order of the CIT(A) is set aside. The
matter is again restored to the file of the CIT(A) for decision afresh in
accordance with law. Needless to say that the Ld. CIT(A) will give due
opportunity to the assessee to present its case and thereafter to pass a
speaking order duly considering the submissions, if any, made by the

assessce.

In the result, the appeal of the assessee is treated as allowed for

statistical purposes.

Order pronounced in the Open Court on 20.01.2020

Sd/- Sd/-
(vet. &. A< / NLK. SAINI) (ST 19T / SANJAY GARG)
39TegeT /Vice President ATRAHIACEA/ Judicial Member

Dated :  20.01.2020
WRF
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